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Notes from the Editors

By Joshua M. Sivin, Melanie L. Lee, and Caroline Savini

Welcome to the June 2026 edition of The BR State + Local Tax Spotlight. We know the importance of remaining up-to-date
on State + Local Tax developments, which appear often and across numerous jurisdictions. Staying informed on significant
developments and decisions helps tax departments function more efficiently, along with improving strategy as well as
planning. That is where The BR State + Local Tax Spotlight can help. In each edition, we will highlight important State +
Local Tax developments that could impact your business. In this issue, we will be covering:

e Applying All of the Words in the Statute, Tennessee Department Rules that Provider of Digital Auction Platform Is Not
Subject to Sales and Use Tax Collection Responsibilities

e APallet Is Not a Chicken: Arkansas Rejects Tyson’s Resale Exemption Argument
e Show No Mercy: Washington State’s Penalty Abatement Policy

We are pleased to welcome Caroline Savini, summer associate, as a guest editor for this edition of Spotlight. Caroline is a
second-year law student at Villanova University Charles Widger School of Law, where she is a Staff Writer for Villanova Law
Review and serves as an Honor Board Representative and Civil Procedure Mentor.

We invite you to share The BR State + Local Tax Spotlight with your colleagues and visit Blank Rome’s State + Local Tax
webpage for more information about our team. Click here to add State + Local Tax to your subscription preferences.

Update from previous edition. In the December 2025 edition of The BR State + Local Tax Spotlight, Nicole L. Johnson
authored an article titled “Sibling Rivalry: Florida v. California,” in which she discusses a Motion for Leave to File a Bill of
Complaint that Florida filed with the U.S. Supreme Court against California. On May 26, 2026, the U.S. Supreme Court
denied Florida’s motion. Justices Thomas and Alito dissented, arguing that the Court could not refuse to hear suits between
States.

Co-Editors, The BR State + Local Tax Spotlight

JOSHUA M. SIVIN MELANIE L. LEE CAROLINE SAVINI
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CRAIG B. FIELDS

PARTNER

The Tennessee Department of Revenue (the “Department”)
has ruled that a provider of a digital auction platform is not
a marketplace facilitator under Tennessee law because it
does not collect the payment from the purchaser and
transmit it to the marketplace seller. Accordingly, it is not
required to collect and remit sales and use tax on sales
made through its platform. Tenn. Rev. Ruling No. 26-04
(Dep’t of Rev., May 13, 2026).

By Craig B. Fields

The Facts: Company provides its customers with a platform
as well as an online hosting environment to enable its
customers to manage and conduct auctions of real and
tangible personal property. Each customer maintains full
control over its auction events, including setting bidding
terms, managing its customer eligibility, and choosing the
form of payment.

While Company provides the digital environment necessary
to conduct the auctions and to transmit bids electronically,
it does not set prices, take title to any items or buy or list
products for sale, participate in the underlying bidding
activity between its customers and their customers, or
finalize sales.

Company does not process payments, handle refunds or
chargebacks, nor collect or remit taxes on behalf of its
customers. It also does not monitor or manage payment
disputes or enforce fulfillment.

The Sales and Use Tax: Like most sales and use taxes, the
Tennessee tax is imposed on retail sales of tangible
personal property and specifically enumerated services.

A marketplace facilitator is required to collect and remit tax
on sales made through its marketplace if it made or
facilitated sales to Tennessee consumers of more than
$100,000 during the previous 12-month period. Tenn. Code
Ann. § 67-6-501(f). A marketplace includes a platform
where tangible personal property or services subject to

Applying All of the Words in the Statute,
Tennessee Department Rules that Provider of
Digital Auction Platform Is Not Subject to Sales
and Use Tax Collection Responsibilities

tax are offered for sale. Tenn. Code Ann. § 67-6-102(55). A
marketplace facilitator is a person who, for consideration,
agrees to facilitate sales subject to tax through a physical
or electronic marketplace, collects the payment from the
purchaser, and transmits payment to the marketplace
seller. Id. at 102(56)(A). Finally, a marketplace seller is a
person who makes sales through a marketplace operated
by a marketplace facilitator. /d. at 102(57).

The Ruling: The Department first concludes that
Company’s platform is a marketplace since it offers for
sale tangible personal property that is subject to sales and
use tax.

Then, analyzing all of the words in the
statute, it determines that Company
is not a marketplace facilitator since
it does not receive or have access

to funds related to the underlying
financial transactions.

Company’s customers use their own payment processors
who collect payment and transmit payment back to

them. While Company’s platform facilitates sales, it does
not collect payments from its customers’ customers as
required to meet the definition of a marketplace facilitator.
Therefore, Company is not required to collect and remit
Tennessee sales and use tax on sales made on its platform.

The Ruling is not binding on the Department and is limited
to the particular facts and circumstances presented.
Despite this, the Ruling serves as clear guidance from the
Department regarding its interpretation of the scope of
Tennessee’s marketplace facilitator laws.

The BR State + Local Tax Spotlight ¢ Page 2

BLANKROME


mailto:https://www.tn.gov/content/dam/tn/revenue/documents/rulings/sales/26-04.pdf?subject=

By Joshua M. Sivin

JOSHUA M. SIVIN

OF COUNSEL

In a recent decision, the Arkansas Supreme Court denied
Tyson Foods subsidiaries’ $3.45 million refund claim for
sales tax paid in connection with their rental of wooden
pallets used to deliver chicken, finding that the sale for
resale exemption was inapplicable. Tyson Chicken, Inc. v.
Hudson, No. CV-25-16 (Ark. June 4, 2026). In so finding, the
Court expressed that “chicken is chicken, not chicken plus

a pallet,” harkening back to Judge Henry Friendly’s famous
question from over 60 years ago: “The issue is, what is
chicken?”?

The Facts: Three Tyson Foods subsidiaries (together,
“Tyson”) rent reusable wooden shipping pallets from
Commonwealth Handling Equipment Pool (“CHEP”), the
world’s largest supplier of reusable pallets and containers.
Tyson uses the pallets to ship chicken and other food
products to distributors and others through its supply
chain. After delivery, the pallets are unloaded and returned
to CHEP, which retains ownership of the pallets throughout
the process, inspects and repairs them, and rents them out
again.

Tyson paid sales tax on the pallet rentals but later
concluded it should not have paid the tax and sought
refunds. CHEP, which had remitted the tax to the Arkansas
Department of Finance and Administration (“DFA”),
assigned its refund rights to Tyson, allowing Tyson to
request a refund directly from the DFA without the need to
involve CHEP. DFA denied the refund, and the circuit court
granted summary judgment in DFA’s favor. Tyson appealed
to the Arkansas Supreme Court.

The Law: Arkansas imposes a three-percent sales tax on
“proceeds or gross receipts derived from all sales,” and the
definition of “sale” includes rentals or leases of personal
property. Ark. Code Ann. §§ 26-52-301,-103(31)(A)-(B).

A Pallet Is Not a Chicken: Arkansas Rejects
Tyson’s Resale Exemption Argument

The exemption at issue is the “sales for resale” provision
under Ark. Code Ann. § 26-52-401(12)(A), which exempts
from sales tax “proceeds derived from sales for resale

to persons regularly engaged in the business of reselling
the articles purchased.” In essence, this provision seeks
to ensure that items that are merely resold are not taxed
twice.

However, Section 401(12)(B) imposes an additional
requirement for items “sold for use in manufacturing,
printing, compounding, processing, assembling, or
preparing for sale.” To qualify, the purchased item

must “become(] a recognizable integral part of the
manufactured, printed, compounded, processed,
assembled, or prepared products.” Items that do not
become part of the product are treated as purchased
“for consumption or use” —not for resale—and remain
taxable. The parties conceded that “the pallets are used to
‘assemble[]” and ‘prepar[e] [products] for sale’” and thus,
Section 401(12)(B) applies.

The Decision: Tyson argued that it sells “pallets of chicken”
and that the pallets are therefore integral to the final
packaged product received by its customers (distributors,
wholesalers, and retailers). While the Court credited
Tyson’s argument as “creative,” it concluded that the
pallets never actually become part of the chicken—they
are merely “a convenient way to market and deliver it.”

The Court drew on its own precedent. It previously held
that chemicals incorporated into paper, paper cups for
fountain drinks, and soda bottles were “integral parts”

of finished products because, without them, it would be
impossible to sell the product. By contrast, the Court has
long held that wooden boxes used to transport bottled
soda, grocery bags, and other packaging materials used to
deliver merchandise were not integral parts of the products
sold.

1. Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 190 F. Supp. 116, 117 (S.D.N.Y. 1960) (Friendly, J.).

(continued on page 4)
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(continued from page 3)

A Pallet Is Not a Chicken: Arkansas Rejects Tyson’s Resale Exemption Argument

The Court found that the pallets fell into the latter
category. Unlike the cups and bottles, without which it
would be impossible to sell beverages, “it is possible to sell
chicken without wooden pallets.” As the Court put it: “the
end consumer buys chicken, not chicken and a pallet.”

It bears noting, however, that in arriving at its conclusion,
the Court may have been focused on the wrong
transactions. The sales at issue are Tyson’s rental of the
pallets (which qualifies as a sale, i.e., the original sale) and
its subsequent sale of product on pallets to its distributors
(i.e., the claimed resale). Those transactions do not involve
the end consumer, and if the Court had focused on those
transactions, the outcome may have been different,

as distributors cannot receive the product without the
pallet. Indeed, during oral arguments, the Court pressed
the state’s attorney on exactly this point: “But for the
pallet, how does the chicken get delivered? . .. How is
the pallet not part of the delivery and the product?”? Yet
this reasoning was conspicuously absent from the Court’s
written opinion.

The Takeaway: This case highlights a fundamental design
flaw in many state sales tax systems.

As a matter of sound tax policy,
sales taxes should apply only to final
consumption—the end consumer
buying the product.

Business inputs like purchases of pallets, packaging
materials, and processing supplies should be excluded
from the tax base entirely. When they are not, you get a
cascading tax—tax on top of tax—baked into the price the
consumer ultimately pays. Most state sales tax statutes
trace their origins to the Great Depression when states

could not afford to leave any revenue on the table.

The legacy is a patchwork of exemptions and fine-line
distinctions—cups are exempt, bags are not; bottles are
in, pallets are out—that generate litigation over questions
a well-designed consumption tax would never produce.
Getting business inputs out of the sales tax base would
eliminate entire categories of disputes like this one and
produce a cleaner, fairer system. But that is a job for the
legislature.

2. Oral Argument at 31:50-32:10, Tyson Chicken, Inc. v. Hudson, No. CV-25-16 (Ark. May 21, 2026), arkansas-sc.granicus.com/MediaPlayer.php?view_id=2&clip_id=1808.
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By Nicole L. Johnson

NICOLE L. JOHNSON

PARTNER

The Karate Kid franchise taught us that “mercy is for the
weak.” Unfortunately, the Washington Department of
Revenue (the “Department”) takes that lesson to heart
when granting (or, more accurately, denying) penalty
abatement requests. A recent determination by the
Administrative Review and Hearings Division highlights its
cutthroat approach.

In that matter, a chiropractic clinic filed its business and
occupation tax return two weeks late and without payment
of the tax due. Wash. Det. No. 25-0060, 45 WTD 124
(Dep’t of Revenue Admin. Rev. & Hearings Div. 2026). The
taxpayer included a statement that she had a baby a few
weeks earlier and the taxpayer’s payment processor was
subjected to a cyberattack. Therefore, the taxpayer had
not been able to process any client payments for almost
six weeks. The taxpayer requested abatement of penalties
and interest. Nevertheless, the Department assessed

a 25-percent assessment penalty and a nine percent
delinquent penalty.

Within three months of filing the tax return, the taxpayer
paid the tax due and again requested waiver of penalties
and interest. While the Department agreed to waive

the delinquent penalty, it declined to waive the larger
assessment penalty.

In Washington, penalties will not be waived unless the
“failure that triggered the penalty was the result of
‘circumstances beyond the control of the taxpayer.’”

RCW 82.32.105(1). Such circumstances are generally
immediate, unexpected, or in the nature of an emergency.
The Department stated that a cyberattack was not a
circumstance beyond the taxpayer’s control and financial
hardship was an insufficient basis to waive penalties.

Show No Mercy: Washington State’s Penalty
Abatement Policy

In addition, the taxpayer stated that she called the
Department, was informed that she should file the tax
return without payment, and the Department would
contact her regarding a payment plan. Although the
Department acknowledged that a phone call took place,
there were no notes taken by the Department’s employee
regarding the call. Because there was no written evidence
of the advice given, the Department refused to waive
penalties based on the taxpayer’s “recollection of oral
instructions.”

This matter demonstrates a taxpayer trying to get it
right, but dealing with challenging factors (a new baby)
and circumstances that were outside of her control (a
cyberattack on their payment processor). Unfortunately,
the Department chose to punish the lack of perfection.

Maybe the Department would be
better suited taking guidance from
Abraham Lincoln, who said “I have
always found that mercy bears richer
fruit than strict justice.™

1. Abraham Lincoln, quoted in Joseph Gillespie, Recollection, in The Lincoln Memorial: Album-Immortelles 459 (Osborn H. Oldroyd ed., 1882).
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What’s Shaking: Blank Rome’s State + Local Tax Roundup

Blank Rome’s nationally prominent State + Local Tax attorneys are thought leaders in the community as frequent
guest speakers at various local and national conferences throughout the year. Our State + Local Tax attorneys
believe it is necessary to educate and inform their clients and contacts about topics that will impact their
businesses. We invite you to attend, listen, and learn as our State + Local Tax attorneys interpret and discuss key
legal issues companies are facing and how you can put together a plan of action to mitigate risk and advance your
business in accordance with state and local tax laws.

NYU School of Professional Studies: Introduction to State and Local Taxation Conference

» Blank Rome State + Local Tax associate Melanie L. Lee will be speaking at the NYU School of Professional Studies:
Introduction to State and Local Taxation conference in New York, New York on July 27, 2026. Melanie’s speech is
titled “Sales and Use Taxation: Selling on a Marketplace.” To learn more, please click here.

Paul J. Hartman SALT Forum

» Blank Rome State + Local Tax partners Nicole L. Johnson and Eugene J. Gibilaro will be speaking at the Paul J.
Hartman SALT Forum in Nashville, Tennessee on October 27 and 28, 2026. Nicole’s speech on the 27th is titled
“That’s Just Stupid,” and Eugene’s speech on the 28th is titled “Intergovernmental Disputes.” To learn more,
please click here.

New England State and Local Tax Forum

» Blank Rome State + Local Tax partner Nicole L. Johnson will be speaking at the New England State and Local Tax
Forum in Boston, Massachusetts on November 18, 2026. Nicole’s speech is titled “Hot Topics in Apportionment.”
To learn more, please click here.
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