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Note from the Editors
By Joshua M. Sivin and Melanie L. Lee

Welcome to the October 2025 edition of The BR State + Local Tax Spotlight. We know the importance of remaining up-to-
date on State + Local Tax developments, which appear often and across numerous jurisdictions. Staying informed on
significant developments and decisions helps tax departments function more efficiently, along with improving strategy

as well as planning. That is where The BR State + Local Tax Spotlight can help. In each edition, we will highlight important
State + Local Tax developments that could impact your business. In this issue, we will be covering:

Pennsylvania Supreme Court Confirms That Pittsburgh’s Tax on Only Nonresident Athletes and Entertainers Violates
Commonwealth’s Uniformity Clause

e Are “Receipts” Receipts if They are Not Received?

e Minnesota’s Sourcing of Services Just Got Messy

NYC Tax Tribunal Applies Step Transaction Doctrine to Limit “Mere Change” Exemption Under Real Property Transfer Tax

We invite you to share The BR State + Local Tax Spotlight with your colleagues and visit Blank Rome’s State + Local Tax
webpage for more information about our team. Click here to add State + Local Tax to your subscription preferences.

Update from previous edition. In the September 2025 edition of The BR State + Local Spotlight, Mitchell A. Newmark
authored an article titled “Maryland Cannot Muzzle Taxpayers on Passthrough of Tax” in which he discussed the U.S.
Court of Appeals for the Fourth Circuit’s decision in Chamber of Commerce of the U.S. et al. v. Lierman. Mitchell noted
that the Court remanded the case to the U.S. District Court to construct a remedy. On October 15, 2025, the District
Court issued a Judgment and Order which, in part, permanently bars Maryland from enforcing the provision of its digital
advertising tax that permitted digital advertising companies to pass through the tax to customers but prevented the
companies from communicating the tax to the customers “by means of a separate fee, surcharge, or line-item.”
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CRAIG B. FIELDS

PARTNER

The Pennsylvania Supreme Court has affirmed the
Commonwealth Court and ruled that Pittsburgh’s
Non-Resident Sports Facility Usage Fee (“Facility Fee”)
unconstitutionally discriminates against nonresidents in
violation of Pennsylvania’s Uniformity Clause. National
Hockey League Players’ Ass’n v. City of Pittsburgh, No. 20
WAP 2024 (PA Sept. 25, 2025). This case demonstrates
that in those states that have a uniformity clause in their
constitutions, it can be a powerful tool in challenging a tax.

By Craig B. Fields

The Facts: Pittsburgh enacted the Facility Fee whereby
nonresidents of Pittsburgh who use the City’s sports
venues to engage in an athletic event or performance for
remuneration are subject to a three percent assessment
on personal income earned while in Pittsburgh. (Although
sometimes referred to as a “jock tax,” the Facility Fee
applies to athletes and other types of nonresident
entertainers who render a performance in one of the City’s
three publicly funded stadiums.) Similarly situated resident
athletes and entertainers of Pittsburgh are not subject to
the Facility Fee. Instead, they are subject to a one percent
earned income tax.

The National Hockey League Players’ Association, Major
League Baseball Players’ Association, National Football
League Players’ Association, and a nonresident athlete
from each association challenged the Facility Fee arguing
that it violated the Uniformity Clause of the Pennsylvania
Constitution.

The Decision: The Court found that the Facility Fee
violated the Uniformity Clause, which requires that taxes

be uniform upon the same class of subjects, although there

is an exception where there is a non-arbitrary, reasonable,
and just basis for the disparate treatment.

The Court held that the Facility Fee was discriminatory
since it levies a three percent income tax on nonresidents
in comparison to the City’s one percent income tax on

Pennsylvania Supreme Court Confirms That
Pittsburgh’s Tax on Only Nonresident Athletes
and Entertainers Violates Commonwealth’s
Uniformity Clause

residents. The City’s attempt to justify the different tax
rates by asserting that resident athletes and entertainers
also pay a two percent income tax to the Pittsburgh
school district was rejected since the school district is
statutorily prohibited from imposing the two percent tax
on nonresidents. Relying on one of its earlier decisions,
the Court found that “a city cannot use a tax which,

of necessity, only applies to residents to cover up the
discriminatory effect of a separate, disuniform tax on
nonresidents. In such circumstances, it cannot be said
that the disuniform tax on nonresidents is necessary

‘to equalize tax treatment between classes’ because no
underlying disuniformity exists in the first place.”

The Court concluded that “because the City of Pittsburgh
has not supplied a ‘concrete justification” for treating
resident athletes and entertainers differently from
nonresident athletes and entertainers, we agree with the
lower courts that the [F]acility [F]ee is unconstitutional.”

This case illustrates the importance
of considering whether a
department of revenue is violating
a state’s uniformity clause in those
jurisdictions where one exists.

(continued on page 3)
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Received?

By Joshua M. Sivin

JOSHUA M. SIVIN

OF COUNSEL

In a recent decision, the Ohio Board of Tax Appeals

(“BTA”) found in favor of the taxpayer, a pharmaceutical
manufacturer, holding that Ohio’s Commercial Activity

Tax (“CAT”) base should include only amounts actually
received by the manufacturer in connection with its sale of
prescription drugs rather than the list price, emphasizing
substance over form and economic realities. Perrigo Sales
Corporation v. Patricia Harris, Tax Commissioner of Ohio, Case
No. 2024-485 (Oct. 9, 2025).

The Facts: Perrigo Sales Corporation (“Perrigo”) manufactures
and sells pharmaceuticals and other healthcare products. For
prescription drugs, Perrigo contracts directly with retailers
like CVS or Walgreens to supply drugs at an agreed-upon
price. The drugs are distributed to the retailers through
wholesale distributors who honor those contracts. When
Perrigo ships the drugs to the distributors, it initially invoices
them at a wholesale acquisition cost (“WAC”), but neither
party expects the WAC to reflect the actual price to be paid to
Perrigo. When distributors sell to the retailers at the contract
price, the distributor submits a chargeback to Perrigo for the
difference between the WAC invoice and the negotiated retail
contract price. The chargeback is typically processed within
48 hours, and Perrigo ultimately receives only the net amount
from the wholesaler, i.e., the WAC less the chargeback.
Perrigo’s accounting and tax reporting recognize revenue on
the net basis, with accruals for anticipated chargebacks that
are approximately 99 percent accurate.

In audits covering multiple periods, the Tax Commissioner
assessed CAT against Perrigo using the WAC invoice
amounts, treating chargebacks as expenses rather than price
adjustments. Perrigo challenged the assessments, arguing
that it never realized the WAC and that chargebacks reduced
the actual sales price paid.

Are “Receipts” Receipts if They are Not

At the hearing before the BTA, Perrigo’s former Senior
Director of Global Tax Controversy testified that Perrigo never
realizes the WAC, wholesalers remit only the net price after
chargebacks, and the chargebacks are not separate payments
or expenses, but offsets deducted from the wholesaler’s
payment. He explained that Perrigo records revenue under
GAAP based on the net amount received and that the
company’s federal tax returns and financial statements also
reflect such treatment.

The Decision: The BTA began its analysis by explaining that
the CAT is a privilege of doing business tax measured by gross
receipts. “Gross receipts” are defined as “the total amount
realized by a person, without deduction for the cost of goods
sold or other expenses incurred, that contributes to the
production of gross income of the person.” R.C. 5751.01(F)
(1). The BTA found that the chargebacks are not deductible
expenses but rather price adjustments that reduce the
original invoice amount. “Since Perrigo never actually receives
the WAC, there is nothing to deduct.” The BTA credited
Perrigo’s evidence that it never received the WAC invoiced to
the distributors.

The BTA further discounted the Commissioner’s emphasis on
the timing of the chargeback (after the original invoice was
issued) as elevating form over substance. Instead, the BTA
looked to the economic reality that Perrigo only ever received
the adjusted sales price and not the full WAC. The BTA found
that “[b]ecause the WAC is, in substance, an accounting
placeholder, the chargeback reduction is not an expense but
rather the accounting mechanism to establish the actual
purchase price, i.e., the gross amount realized.”

(continued on page 4)
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(continued from page 3)

Are “Receipts” Receipts if They are Not Received?

The Takeaway: At its core, the case poses what seems to
be a common sense question: can amounts be “receipts”
when they are not received? As shown in the Perrigo
decision, courts generally prioritize substance over form,
focusing on economic realities rather than accounting
placeholders.

Moreover, a clear paper trail and
consistent treatment across GAAP
financial reporting and tax filings may
be outcome-determinative in cases.
Companies should ensure agreements,
systems, and records clearly and
accurately reflect business realities.
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Messy

By Nicole L. Johnson

NICOLE L. JOHNSON

PARTNER

Market-based sourcing was touted as the easy sourcing

methodology when it was first enacted. However, it has
proven to be anything but. One clear example is the
sourcing of services. Numerous questions arise when
attempting to source a service, such as where is a service
received? Is the service received where it was ordered
from, where it was provided to, or somewhere else? A
recent decision of the Minnesota Supreme Court just made
things a bit messier in that sourcing dilemma.

At issue in Humana MarketPoint, Inc. v. Commissioner of
Revenue, A25-0058 (Sept. 24, 2025) was the sourcing of
service receipts for corporate franchise tax purposes. One
of the members of the Humana combined group provided
services to a related member and the related member’s
customers. Minnesota assigns services to the state where
they are received. The company argued that those services
are received by the related member in Wisconsin, i.e., the
company’s customer. Conversely, the Commissioner argued
that those services were received by the related member’s
customers, some of whom were in Minnesota.
Ultimately, the Court held that “received” means “*
into possession of or get from some outside source.””
Which isn’t the most helpful in the context of services.
Nevertheless, the Court determined that services do not
need to be directly received by the customer—allowing

to come

for sourcing to the customer’s customer in certain
circumstances. Under the facts presented in Humana, the
Court held that the services were received by both the
related member and by the related member’s customers.
Due to the parties’ stipulations, which the Court noted
were “unique circumstances,” the company’s service
receipts were sourced to the location of the related
member’s customers.

Minnesota’s Sourcing of Services Just Got

While the Humana case had a clear
resolution, the decision created
uncertainty for both taxpayers and the
Commissioner.

Take, for example, the situation where a taxpayer provides
two services for a set fee of $100. One service is received
by the direct customer and the second is received by the
customer’s customer. How would that service be sourced?
Would the receipts be bifurcated between the two
locations? If so, how would the bifurcation be determined?

To make things more interesting, the service sourcing
provisions are cascading in Minnesota. If the location of
receipt is not readily determinable, then the service is
sourced to the office where the services were ordered.
See Minn. Stat. § 290.191 subd. 5(j). Application of

that provision sources the entire service receipt to the
customer’s location, not to the customer’s customer’s
location.

While sourcing of services continues to be an evolving
area, taxpayers in Minnesota should consider what services
are being provided before automatically applying an
ultimate customer method of sourcing.
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By Irwin M. Slomka
IRWIN M. SLOMKA

SENIOR COUNSEL

The application of the federal “step transaction” doctrine to
New York City (“NYC”) real estate transactions can severely
limit application of the long-standing “mere change in form”
exemption under NYC’s real property transfer tax (“RPTT”).
Case in point: a recent decision of the NYC Tax Appeals
Tribunal, reversing a determination of an Administrative

Law Judge (“ALJ”), and ruling that a deed of real property
from an existing limited liability company (“LLC”) to a newly-
formed LLC—both beneficially owned 50-50 by the same two
owners—did not qualify for a full “mere change” exemption
because the newly-formed LLC thereafter admitted a new 40
percent member to develop the property. Matter of 105-02
Forest Hills, LLC et al., TAT (E) 20-18(RP), 20-19(RP) (N.Y.C. Tax
App. Trib., Sept. 3, 2025).

The Facts: Don Rick Associates LLC (“Grantor”) deeded a
commercial building to 105-02 Forest Hills LLC (“Grantee”)
(“Deed Transfer”), a newly formed LLC entity owned by
GG Forest Hills LLC (“GG”). The Grantor’s two 50 percent
members also indirectly owned, through GG, the same
percentage interests in the Grantee.

Since the Grantor’s two members owned the same beneficial
interests in the building both before and after the Deed
Transfer, the Grantor claimed a 100 percent mere change in
form exemption from the RPTT. Under the RPTT, a conveyance
of real property or an economic interest in that property that
effects a “mere change of identity or form of ownership” is
exempt “to the extent the beneficial ownership” in the realty
before and after the transaction remains unchanged. NYC
Adm. Code § 11-2106.b(8).

Approximately two months after the Deed Transfer, another
party, SPG Forest Hills LLC (“SPG”), was admitted as a 40
percent member of Grantee to develop the realty (“Interest
Transfer”). GG continued to own the remaining 60 percent.
It does not appear that an RPTT return was filed for the
Interest Transfer, presumably because it was considered a

NYC Tax Tribunal Applies Step Transaction
Doctrine to Limit “Mere Change” Exemption
Under Real Property Transfer Tax

nontaxable transfer of a 40 percent economic interest in
Grantee. Separate from deed transfers, the RPTT also applies
to the transfer of an economic interest in an entity that owns
real property, but only for transfers of a 50 percent or more
interest in the entity.

ALJ Determination: The NYC Department of Finance
(“Department”) assessed RPTT, invoking the “step
transaction” doctrine to collapse the Deed and Interest
Transfers into a single transaction, and reducing the 100
percent “mere change in form” exemption by the 40 percent
economic interest in Grantee acquired by SPG. The ALJ ruled
in favor of Grantee, holding that while the Department

was authorized to apply the step transaction doctrine, the
substance of the collapsed transaction was the transfer of

a less-than-50 percent membership interest in Grantee. An
appeal to the NYC Tribunal followed.

Tribunal Decision: The NYC Tribunal disagreed with the ALJ
determination and upheld the assessment, adopting the
Department’s position that when the Deed Transfer and
Interest Transfer are collapsed under the step transaction
doctrine, the “Grantor retained a 60% majority economic
interest in the Property and SPG received a 40% minority
economic interest in the Property.” According to the Tribunal,
this meant that “40% of the transaction”(emphasis added)—
i.e., both the Deed Transfer and the Interest Transfer—was
taxable because the mere change exemption on the Deed
Transfer applied only to the extent of the Grantor’s retained 60
percent interest in Grantee.

(continued on page 7)
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(continued from page 6)

NYC Tax Tribunal Applies Step Transaction Doctrine to Limit “Mere Change” Exemption Under Real Property
Transfer Tax

Observation: The NYC Tribunal decision is a stark reminder
of the considerable uncertainty under the RPTT caused by
application of the “step transaction” doctrine, a federal
income tax doctrine that the NYC Tribunal first authorized
in Matter of GKK 2 Herald LLC, TAT (E) 13-25 (RP) (NYC Tax
App. Trib. 2016), aff'd, 154 AD 3d (1st Dept 2017). There

is no mention of the doctrine in the RPTT regulations

and, specifically, no mention of how it is applied to
recharacterize a series of transactions to limit a “mere
change in form” exemption.

Considering the continued
uncertainty, NYC property owners
should carefully structure transfers
to account for potential application of
the step transaction doctrine.
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What’s Shaking: Blank Rome’s State + Local Tax Roundup

Blank Rome’s nationally prominent State + Local Tax attorneys are thought leaders in the community as
frequent guest speakers at various local and national conferences throughout the year. Our State + Local Tax
attorneys believe it is necessary to educate and inform their clients and contacts about topics that will impact
their businesses. We invite you to attend, listen, and learn as our State + Local Tax attorneys interpret and
discuss key legal issues companies are facing and how you can put together a plan of action to mitigate risk and
advance your business in accordance with state and local tax laws.

Paul J. Harman SALT Forum

» Blank Rome State + Local Tax partners Craig B. Fields and Nicole L. Johnson will be speaking at the Paul J. Hartman
SALT Forum in Nashville, Tennessee on October 27, 2025. Their speeches are titled “Controversy Management in
SALT: Tools, Tactics, and Trends” and “O Customer, Where Art Thou? Complications in Sourcing to the Customer,”
respectively. To learn more, please click here.

Tax Executives Institute, Annual Meeting

» Blank Rome State + Local Tax partners Mitchell A. Newmark and Eugene J. Gibilaro will be speaking at the Tax
Executives Institute Annual Meeting in San Francisco, California on October 27 and 28, 2025. Mitchell’s speech is
titled “SALT of the Earth — Grounding State and Local Tax Policy in Practice,” and Eugene’s speech is titled “Breakout
Session: From Coast to Coast — The Top 10 SALT Developments Across the States.” To learn more, please click here.

California Tax Policy Conference

» Blank Rome State + Local Tax partners Craig B. Fields and Nicole L. Johnson will be speaking at the California Tax
Policy Conference in San Diego, California on November 13, 2025. Craig’s speech is titled “Taxation Without Sales
Factor Representation?” and Nicole’s speech is titled “ SALT Litigation Update.” To learn more, please click here.

Blank Rome Tax Update 2025

» Blank Rome State + Local Tax partner Craig B. Fields and associates Melanie L. Lee and Stephanie N. Terinoni will be
speaking at the Blank Rome Tax Update 2025 in New York, New York and Philadelphia, Pennsylvania on November
18th and 20th, 2025, respectively. Their speech is titled “General State Tax Update.” Craig and Stephanie will be
speaking on the 18th and Melanie and Stephanie will be speaking on the 20th.

New York State Society of CPAs

» Blank Rome State + Local Tax associate Melanie L. Lee will be speaking at the New York State Society of CPAs in New
York, New York on November 19, 2025. Her speech is titled “New Jersey Tax Updates.” To learn more, please click here.

NYU SALT Institute

> Blank Rome State + Local Tax partners Craig B. Fields and Nicole L. Johnson will be speaking at the NYU SPS Institute
on State and Local Taxation Conference in New York, New York on December 8th and 9th, 2025. Nicole’s speech
on December 8th is titled “Top Ten (Non-Constitutional Cases)” and Craig’s speech on December 9th is titled “The
Intersection of Important International Issues.” To learn more, please click here.

NBI Continuing Legal Education Webinar

» Blank Rome State + Local Tax associates Melanie L. Lee and Stephanie N. Terinoni will be speaking at a webinar for
NBI Continuing Legal Education on February 10, 2026. Their two webinars are titled “Understanding Business, Tax, and
Accounting Records- Internal Financial Reports, Analyses, and Correspondence,” and “ Understanding Business, Tax,
and Accounting Records- Business Records in Litigation.” To learn more, please click here.
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