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Note from the Editors
By Joshua M. Sivin and Melanie L. Lee, 

Welcome to the September 2024 edition of The BR State + Local Tax Spotlight. We know the importance of remaining 
up-to-date on State + Local Tax developments, which appear often and across numerous jurisdictions. Staying informed 
on significant legislative developments and judicial decisions helps tax departments function more efficiently, along with 
improving strategy as well as planning. That is where The BR State + Local Tax Spotlight can help. In each edition, we will 
highlight important State + Local Tax developments that could impact your business. In this issue, we will be covering:  

• Pennsylvania BF&R Grants Refund to Steadfast Company!
• �New York State ALJ Rules on Taxation of a Nonresident’s Income from Restricted Stock Units and Dividends from

Those Units
• Nebraska Supreme Court Upholds Denial of Deduction for Section 965 Inclusion Income
• Financial Institution Successfully Defends $13 Million in Research Credits

We invite you to share The BR State + Local Tax Spotlight with your colleagues and visit Blank Rome’s State + Local Tax 
webpage for more information about our team. Click here to add State + Local Tax to your subscription preferences.

Update from previous editions. In the March 2024 edition of The BR State + Local Tax Spotlight, Irwin M. Slomka 
authored an article titled “Microsoft Prevails in California Dispute on Inclusion of Gross Foreign Dividends in 
Apportionment Formula.” We had previously updated, in the April 2024 edition of The BR State + Local Tax Spotlight, 
that the California Office of Tax Appeals (“OTA”) had designated its 2023 opinion in Appeal of Microsoft Corporation and 
Subsidiaries as non-precedential, in the May 2024 edition of The BR State + Local Tax Spotlight that the Counsel On State 
Taxation had recommended to the OTA that it re-designate its opinion as precedential, and in the June 2024 edition 
of The BR State + Local Tax Spotlight that the Multistate Tax Commission had asked the OTA to continue to designate the 
opinion as non-precedential and that California had adopted changes to its apportionment rules in response to the  
opinion. As a further update, the National Taxpayers Union and the California Taxpayers Association have filed separate 
suits in California trial courts challenging the apportionment law changes recently adopted by the State, arguing that the 
changes violate both the state and federal constitutions.

In the May 2024 edition of The BR State + Local Tax Spotlight, Irwin M. Slomka authored an article titled “New York 
City Announces Anticipated Deviations from Recently Promulgated New York State Corporate Tax Regulations.” On 
September 12, 2024, following virtual discussion sessions held on May 14–15, 2024, the New York City Department of 
Finance issued an update regarding its considered regulations in light of the comments received during the sessions. 
The update does not contain a specific timeline for the City’s rulemaking.

The BR State + Local Tax Team is pleased to welcome Stephanie N. Terinoni as an associate effective August 26, 2024. 
In addition to obtaining a J.D. degree, Stephanie is a certified public accountant in the Commonwealth of Pennsylvania 
and previously worked as a manager of state and local tax controversy at a Fortune 100 company. Stephanie concentrates 
her practice on a wide range of state and local tax matters, and during law school, she served as a staff editor of the 
Temple Law Review.
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Pennsylvania BF&R Grants Refund 
to Steadfast Company!
By Mitchell A. Newmark
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The Pennsylvania Board of Finance and Revenue (“BF&R”) 
determined that WaWa, Inc. (“WaWa”) was entitled 
to refunds of sales tax that it paid, for which amounts 
were attributable to purchases of software used in 
locations outside of Pennsylvania. In re WaWa Inc., 
Docket No. 2326338 (June 6, 2024). The Pennsylvania 
Department of Revenue (“Department”) had denied the 
refunds and the Board of Appeals (“Board”) determined 
that the company had not sufficiently proved its appeal. 
The company appealed to the BF&R.

WaWa is headquartered in Pennsylvania and operates 
convenience stores in Pennsylvania and in other states. It 
purchased software, for self-checkout stations, to be used 
throughout its store locations in multiple states. WaWa 
paid sales tax on the purchases and requested refunds 
only to the extent the software was used out of state. 
The Department denied the refunds.

Software as a Service (i.e., software that is owned, oper-
ated, and maintained by a provider) that is purchased 
for access by users outside of Pennsylvania is not taxable 
in Pennsylvania. 72 P.S. 7201(m)(2)(tangible property); 
72 P.S. 7201(o)(1)(use); 72 P.S. 7202 (imposition); 
PA Letter Ruling SUT-12-001 (May 31, 2012). Had the 
software been canned software for delivery outside of 
Pennsylvania, the same non-taxable result would have 
applied. 72 P.S. 7201(m)(2)(tangible property); 72 P.S. 7202 
(imposition). The point is, there should have been no sales 
tax assessed for out-of-state use. There can be simple 
reasons for WaWa’s predicament, from bulk purchases for 
which ultimate use could not be determined initially to 
clerical oversight.

The company appealed the Department’s denial to the 
Board and provided schedules, invoices, reason codes, 
proofs of payment, and factual and legal arguments. The 
Board agreed that the company paid sales tax. The Board 
determined, however, that notwithstanding the proofs 
provided, the company did not sufficiently prove out of 
state use of the software, such as the type of software, 
who used the software, and the location of the users of 
the software. The Board denied the company any relief 
from the refund denials.

The company stuck to its guns and appealed to the BF&R 
(the next appeal level after the Board). At the BF&R, 
the company provided the information it had provided 
previously and upped the ante with an explanation of the 
purpose of the software, the percentage of store locations 
out of state that used the software, and the out of state 
store-location-licensed sites.

The BF&R agreed with the company and granted the 
refunds for the out of state uses. WaWa was undeterred 
and kept up the fight. Regardless of the level of the appeal, 
it pressed ahead, ultimately found solid ground, and won.

The takeaway here is that regardless of the level of the 
appeal, try to communicate with the appeal forum or 
adversaries and learn what is missing to get the win. 

If communication goes flat or you need 
to go to the next level to get relief, just 
do it, and do not give in!

PARTNER
MITCHELL A. NEWMARK

https://bfrcases.patreasury.gov/OpenDocument.aspx?id=48174&fname=EX114%20-%202326338%20-%20WAWA%20INC%20-%2095721_Redacted.pdf
https://www.blankrome.com/people/mitchell-a-newmark


asserting: (i) that Mr. Adams should have sourced his 
income from the vesting of restricted stock units using the 
vesting allocation methodology applicable to restricted 
stock set forth in the Division’s regulations; and (ii) that 
Mr. Adams should have allocated a portion of his dividend 
income from Omnicom common stock based on the days 
worked inside and outside of New York in the year the 
dividend was received.

The Decision: With respect to the restricted stock units, 
the ALJ noted that, pursuant to Tax Law § 631(g), a non
resident taxpayer that has been granted stock options 
or restricted stock “shall compute his or her New York 
source income as determined under rules and regulations 
prescribed by the commissioner.” He further noted that 
the regulations set forth a specific allocation methodol-
ogy for “restricted stock,” which method was used by the 
Division. He found that, although “restricted stock units” 
were not specifically addressed by the regulations, there 
was “no clear distinction that justifies sourcing income 
from the vesting of restricted stock units differently than 
income from the vesting of restricted stock.”

With respect to the dividend income, the ALJ found 
that the evidence showed that the stock generating 
such dividends had vested at the time such dividends 
were issued. 

He also noted that the Division did 
not provide any evidence to support a 
conclusion that the dividend income was 
earned as a result of a business carried 
out in New York.

New York State ALJ Rules on Taxation of a 
Nonresident’s Income from Restricted Stock Units 
and Dividends from Those Units
By Kara M. Kraman

At issue in Matter of Dale A. Adams, DTA No. 850026 
(N.Y.S. Div. of Tax App., Aug. 8, 2024) was whether a 
nonresident taxpayer used the proper methodology to 
source income from the vesting of restricted stock units, 
and whether the dividend income earned from restricted 
stock units that had vested should be sourced to New York 
State. The Administrative Law Judge (“ALJ”) ruled against 
the taxpayer on the first issue and for the taxpayer on the 
second issue.

The Facts: During the audit period of 2016 through 2018, 
Dale A. Adams was a nonresident of New York employed 
by a New York company, Omnicom Management, Inc. 
(“Omnicom”). During that time, Omnicom issued to 
Mr. Adams restricted stock units of its common stock. 
Each unit entitled Mr. Adams to one share of Omnicom 
common stock upon vesting but did not entitle him to 
any of the rights or privileges of a stockholder (includ-
ing receiving dividends) until the units were fully vested. 
Pursuant to the terms of Omnicom’s Restricted Stock Unit 
Deferred Compensation Plan (“Deferred Comp Plan”), 
Mr. Adams elected to defer his receipt of restricted stock 
units, including vested units, and instead have them 
administered by the Deferred Comp Plan. The dividends 
Mr. Adams received in connection with his ownership of 
common stock were therefore paid out of this Deferred 
Comp Plan.

Mr. Adams filed New York State nonresident income tax 
returns reporting income from the vesting of restricted 
stock units and dividend income for each of the audit 
years. Mr. Adams allocated his income from the vesting 
of restricted stock units based upon the days worked in 
New York to total days worked in the year the restricted 
stock units vested. Mr. Adams did not treat any of his 
dividend income paid out of the Deferred Comp Plan as 
New York source income. Following an audit, the Division 
of Taxation (“Division”) issued a notice of deficiency 

OF COUNSEL
KARA M. KRAMAN
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As a result, the ALJ determined that the dividend income 
“is clearly not taxable to a nonresident taxpayer.”
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did not qualify as deductible “dividends … deemed to be 
received” under Nebraska law.

The court quickly disposed of any argument that the 
Section 965 inclusion income was a “dividend,” noting that 
no actual distribution of property was made by the CFCs or 
received by Precision Castparts. The court then addressed 
whether the inclusion income qualified as “dividends…
deemed to be received.” It found nothing in the language of 
Section 965 that treated the income inclusion as a dividend 
or that “deemed” the income to have been distributed.

The court then considered the U.S. Supreme Court’s analy-
sis of Section 965 in Moore v. United States, 144 S. Ct. 1680 
(2024), where the Supreme Court rejected a constitu-
tional challenge to Section 965. It noted that in Moore, 
the Supreme Court indicated that Section 965 did not 
operate by “deeming” a distribution to have been made 
to shareholders. Rather, Section 965 operated by treating 
the inclusion income “as pass-through income,” which did 
not require a “distribution” of earnings to shareholders. 
Accordingly, the court held that the inclusion income did not 
qualify as deductible “dividends … deemed to be received” 
under Nebraska law.

Takeaway: While the non-deductibility of the one-time 
mandatory Section 965 inclusion income is now settled law 
in Nebraska—resulting in non-U.S. income being included 
in the Nebraska corporate income tax base—the implica-
tions of the decision may extend further. The Department 
has taken a similar approach in limiting the deductibility 
of other Subpart F inclusion amounts only to those that 
are specifically “deemed” to be dividends under the IRC 
(for example, IRC § 954(c)(1)(A) foreign personal holding 
company dividends). 

The Nebraska Supreme Court has upheld the Nebraska 
Department of Revenue’s denial of a claimed dividends 
received deduction for a corporation’s Internal Revenue 
Code (“IRC”) Section 965 inclusion income. Precision 
Castparts Corp. v. Nebraska Dep’t of Rev., 317 Neb. 481 
(Neb. Sup. Ct., Aug. 30, 2024). The decision upholds 
Nebraska’s narrow interpretation of what constitutes 
deductible “deemed” dividends, which may have implica-
tions beyond such income.

Facts: Precision Castparts Corp. (“Precision Castparts”) 
is a corporation based in Oregon and is subject to the 
Nebraska corporation income tax. It had foreign sub-
sidiaries, controlled foreign corporations (“CFCs”), with 
non-U.S. earnings accumulated over many years that were 
retained abroad and as a result were not subject to fed-
eral income tax. Under the federal Tax Cuts and Jobs Act 
of 2017, IRC § 965(a) was amended to require a one-time 
mandatory repatriation tax on such undistributed income 
(“inclusion income”). As a result, Precision Castparts was 
required to pay a one-time federal “transition tax” for the 
2017 tax year on the retained (and untaxed) foreign earnings 
of the CFCs as if such earnings were distributed and repatri-
ated to the United States.

On its originally filed 2017 Nebraska return, Precision 
Castparts did not report its Section 965 inclusion income, 
but three years later filed an amended Nebraska return to 
include it. Shortly thereafter, Precision Castparts requested 
a declaratory order from the Nebraska Department of 
Revenue authorizing it to deduct the amounts under 
Neb. Rev. Stat. 77-2716(5), which provides a deduc-
tion for “dividends received or deemed to be received” 
from corporations which are not subject to the IRC. The 
Department concluded that the cited provision did not apply 
to Section 965 inclusion income because it was neither an 
actual dividend nor a dividend “deemed” to be received. A 
Nebraska district court judge agreed with the Department’s 
interpretation, and this appeal to the Nebraska Supreme 
Court followed.

Decision: The Nebraska Supreme Court upheld the 
Department’s denial of the deduction under the language 
of IRC § 965, concluding that the inclusion income 

More broadly, the Nebraska court’s 
analysis may cause other states to 
reexamine their interpretations treating 
Subpart F income as qualifying for a 
dividends received deduction under 
their tax laws.
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Nebraska Supreme Court Upholds Denial of 
Deduction for Section 965 Inclusion Income
By Irwin M. Slomka

SENIOR COUNSEL
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Financial Institution Successfully Defends 
$13 Million in Research Credits
By Melanie L. Lee

ASSOCIATE
MELANIE L. LEE

The Commissioner of Revenue (“Commissioner”) wrongly 
disallowed a taxpayer’s claim of research credits, incor-
rectly determining that financial institutions are not 
entitled to claim such credits under Massachusetts law. 
In State Street Corp. v. Comm’r of Revenue, No. C344139 
(App. Tax Bd. Aug. 15, 2024), the Appellate Tax Board 
analyzed the plain language of the applicable law and 
the actions taken by the Commissioner during the audit 
to determine that the taxpayer was entitled to the over 
$13 million in research credits that it claimed.

Facts: State Street Corporation (“SSC”), a financial insti-
tution under Massachusetts law, filed combined excise 
tax reports (“Combined Reports”) for the tax years ended 
December 31, 2016 through December 31, 2018. State 
Street Bank and Trust Company (“SSBT”) and Charles River 
Systems, Inc. (“CRSI”), both financial institutions, were 
included on the Combined Reports for the years they 
were affiliated and owned by SSC. SSC carried over and 
ultimately sought to use research credits generated by 
SSBT and CRSI in the tax year ended December 31, 2018 
(“Year at Issue”).

Through a series of audits and proposed assessments, the 
Commissioner denied SSC’s research credit carry overs 
and its research credit claim for the Year at Issue, deter-
mining that SSC could not claim the credits because it 
was an ineligible financial institution. SSC challenged the 
Commissioner’s denial and appealed to the Appellate Tax 
Board (the “Board”). Following oral arguments, SSC moved 
for summary judgment, and the Commissioner opposed 
SSC’s motion and cross-moved for summary judgment.

Opinion: On appeal, the Board first considered the 
summary judgment standard and whether any genuine 
issue of material fact existed, which would make granting 
summary judgment inappropriate. The Board found that 
“[t]he Commissioner failed to identify a genuine dispute 
of material fact,” and made no “contention … that even 
rose to the level of a dispute.” The Board also reviewed 
the Commissioner’s conduct during the audit, specifically, 
the Commissioner’s failure to “conduct an in-depth review 
of the Massachusetts research credits” claimed by SSC. 

The Commissioner’s failure to analyze the calculation of 
the credits, the Board noted, did not create a “genuine 
dispute of material fact.”

Turning to the substantive issue at hand, the Board 
reviewed the plain language of the relevant research credit 
law, which provides that:

a business corporation shall be allowed a credit 
against its excise due … equal to the sum of [10%] of 
the excess, if any, of the qualified research expenses 
for the taxable year over the base amount and [15%] 
of the basic research payments [as determined 
under] the federal Internal Revenue Code.”

Mass. Gen. Law c. 63, § 38M(a)(1).

The parties did not dispute that financial institutions 
such as SSC, SSBT, and CRSI were business corporations 
under Massachusetts law. As a result, based on the 
“unambiguous language” of the law, the Board found 
all three entities were “entitled to seek Massachusetts 
research credits.”

Despite the law’s plain language, the Commissioner 
contradictorily argued both that SSC’s claim directly con-
troverted the law’s plain language and that adhering to a 
“literal reading of the statute … would yield an ‘absurd’ or 
‘illogical’ result [that] would not effectuate the intent of 
the [l]egislature enacting it.” Rightly, the Board disagreed 
with the Commissioner’s arguments, finding nothing 
illogical “about a financial institution claiming a research 
credit,” and determining that if the legislature intended 
to limit who could claim research credits, the legislature 
could have easily enacted such limiting language. 

It was neither the place of the 
Commissioner by regulation, nor 
the Board through deference to the 
Commissioner, to limit or conflict the 
statute’s clear language.
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developments that may be of interest to readers. The information contained herein is abridged and summarized from various sources, the accuracy and 
completeness of which cannot be assured. This update should not be construed as legal advice or opinion, and is not a substitute for the advice of counsel.
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Blank Rome’s nationally prominent State + Local Tax attorneys are thought leaders in the community as frequent 
guest speakers at various local and national conferences throughout the year. Our State + Local Tax attorneys 
believe it is necessary to educate and inform their clients and contacts about topics that will impact their busi-
nesses. We invite you to attend, listen, and learn as our State + Local Tax attorneys interpret and discuss key legal 
issues companies are facing and how you can put together a plan of action to mitigate risk and advance your 
business in accordance with state and local tax laws.

What’s Shaking: Blank Rome’s State + Local Tax Roundup

31st Annual Paul J. Hartman State and Local Tax Forum
u �Blank Rome State + Local Tax partners Nicole L. Johnson and Eugene J. Gibilaro will serve as panelists at the

31st Annual Paul J. Hartman State and Local Tax Forum, presented in conjunction with the Vanderbilt University Law
School and being held October 28 to 30, 2024, in Nashville, Tennessee (with a virtual option available for all program
sessions). To learn more, please click here.

State & Local Tax National Litigation Update 
u �Blank Rome State + Local Tax partners Mitchell A. Newmark and Eugene J. Gibilaro will serve as speakers for the

New Jersey Institute for Continuing Legal Education’s (“NJICLE”) New Jersey State and Local Tax Day. The program,
presented in cooperation with the New Jersey State Bar Association Taxation Law Section, is being held on Friday,
September 20, 2024, from 9:00 a.m. to 4:30 p.m. EDT, at the New Jersey Law Center and online. To learn more,
please click here.

COST 55th Annual Meeting
u �Blank Rome State + Local Tax partners Craig B. Fields, Nicole L. Johnson, and Mitchell A. Newmark will serve

as panelists at the Council on State Taxation’s (“COST”) 55th Annual Meeting, being held September 24
through 27, 2024, in St. Louis, Missouri. Blank Rome LLP is pleased to be a sponsor of the program. To learn more,
please click here.

SALT in 2024: 10 Key Developments You Need to Know
u �Blank Rome State + Local Tax partner Mitchell A. Newmark will serve as a panelist at the Tax Executives Institute

(“TEI”) 2024 Annual Conference, being held October 27 through 30, 2024, in San Antonio, Texas. Blank Rome is
pleased to be a Bronze Sponsor of the Conference. To learn more, please click here.

Chicago Tax Club’s 70th Annual Fall Seminar
u �Blank Rome State + Local Tax partner Nicole L. Johnson will be presenting at the Chicago Tax Club’s 70th Annual

Fall Seminar on October 24 in Lisle, IL for a speech titled “Troubling Trends in State Income Tax.” To learn more,
please click here.

MICPA’s Michigan Tax Conference
u �Blank Rome State + Local Tax partner Mitchell A. Newmark will be presenting at the Michigan Tax Conference on

November 7 in Livonia, MI for a speech titled “A State Affair.” To learn more, please click here.

Lorman Education Services
u �Blank Rome State + Local Tax partners Nicole L. Johnson and Melanie L. Lee will be hosting a Lorman Education

Services Webinar titled “SALT Compliance: Tax Planning for Out-of-State Workforces” on November 18.
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