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Note from the Editors
By Joshua M. Sivin and Melanie L. Lee, 

Welcome to the August 2024 edition of The BR State + Local Tax Spotlight. We know the importance of remaining 
up-to-date on State + Local Tax developments, which appear often and across numerous jurisdictions. Staying 
informed on significant legislative developments and judicial decisions helps tax departments function more 
efficiently, along with improving strategy as well as planning. That is where The BR State + Local Tax Spotlight can 
help. In each edition, we will highlight important State + Local Tax developments that could impact your business. 
In this issue, we will be covering:  

• �Despite Being an Officer and Previously Writing Checks for a Business, New York Concludes Individual Is Not 
a Responsible Person

• �New York City ALJ Rules That Deductions Allowable for Federal Income Tax Purposes Are Also Allowable 
under the UBT

• �Maryland’s Digital Advertising Tax Survives First Amendment Challenge (For Now)

• �Earning the Name Taxachusetts

• �Minnesota Supreme Court Holds That Market Research Performed by Sales Representatives Exceeds 
P.L. 86-272 Protection

We invite you to share The BR State + Local Tax Spotlight with your colleagues and visit Blank Rome’s State + 
Local Tax webpage for more information about our team. Click here to add State + Local Tax to your 
subscription preferences.

Update from previous editions. In the February 2024 edition of The BR State + Local Tax Spotlight, Craig B. Fields 
authored an article titled “Pennsylvania Commonwealth Court Affirms That Pittsburgh’s Tax on Only Nonresident 
Athletes Violates State’s Uniformity Clause.” Since the publication of his article, the City of Pittsburgh petitioned to 
appeal the order of the Commonwealth Court in National Hockey League Players’ Ass’n v. City of Pittsburgh to the 
Supreme Court of Pennsylvania. On July 22, 2024, the Court granted the City’s petition, but has limited the issue it 
will consider to “[w]hether the Commonwealth Court’s majority opinion departed from [the] Court’s precedent in 
Minich v. Sharon, 77 A.2d 347 (Pa. 1951), and incorrectly interpreted the Pennsylvania Uniformity Clause to require 
exact uniformity in the ultimate destination of the tax revenue among residents and nonresidents, rather than ‘rough 
equality’ in the overall tax burden.”
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Despite Being an Officer and Previously Writing 
Checks for a Business, New York Concludes 
Individual Is Not a Responsible Person
By Craig B. Fields
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Although a person having an officer title, being listed 
on tax documents as a “responsible person,” and 
having check signing authority will usually be found to 
be a “responsible person” for New York sales and use 
tax purposes, an individual was able to overcome this 
with the power of uncontroverted testimony. In re: 
Richard E. Saslaw, DTA No. 830808 (N.Y.S. Div. of Tax 
App., July 11, 2024).

As in most states, the New York sales tax imposes liability 
on persons who have the ability to remit sales taxes on 
behalf of a business and generally does so when the busi-
ness fails to remit the proper taxes. Oftentimes, as in this 
case, a state will seek payment of taxes from an individual 
when the business has gone into bankruptcy.

Facts: Richard Saslaw was for a time the Director of 
Finance of an ice cream shop known as Ample Hills 
Astoria, LLC (“Astoria”). For the period September 1, 2019, 
through November 30, 2019, Astoria filed a New York 
sales tax return but did not remit the full amount of taxes 
stated as due. For the period December 1, 2019, through 
February 29, 2020, Astoria filed a return but did not remit 
any of the taxes stated as due. During these time periods 
(the “Periods at Issue”), Astoria was facing financial diffi-
culties and ultimately filed for bankruptcy in March 2020.

The Division of Taxation (“Division”) reviewed vari-
ous returns filed by Astoria that specifically identified 
Mr. Saslaw as a responsible person. A schedule to one 
return identified Mr. Saslaw’s duties as including check-
signing authority, authority over business decisions, and 
being involved in operating the business on a daily basis. 
Based on these and other returns filed by Astoria, the 
Division asserted that Mr. Saslaw was a responsible per-
son and liable for the taxes that Astoria did not pay with 
its returns for the Periods at Issue.

The Determination: Despite what appeared to be 
overwhelming documentary evidence that he was a 
responsible person, Mr. Saslaw testified that around 
January 1, 2019, Astoria’s parent corporation stopped 
approving all payments for Astoria and instructed 
Mr. Saslaw to stop all auto payments and cutting of 
checks. He further testified that he was not allowed to 
distribute any checks or money, or pay any parties in any 
way, and that those functions were under the control 
of the board of directors and owners of Astoria’s parent 
company and Astoria’s managing member.

Mr. Saslaw admitted that while he had previously signed 
many tax documents and tax returns and had check-
signing privileges, during the Periods at Issue that was 
no longer true. The two other remaining employees of 
Astoria also testified that Mr. Saslaw was not authorized 
to distribute checks or make payments during the Periods 
at Issue.

Based on Mr. Saslaw’s unrefuted testimony, which was 
corroborated by two individuals, the Administrative Law 
Judge (“ALJ”) concluded that Mr. Saslaw did not have 
sufficient authority or control over Astoria’s corporate 
affairs during the Periods at Issue to assure that sales tax 
was remitted on behalf of Astoria. Accordingly, the ALJ 
cancelled the notices of determination. 

The case is a reminder of how 
powerful undisputed testimony can 
be in a case, especially when it is 
corroborated by others.
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deductions are permitted only if they are directly con-
nected with the taxpayer’s trade or business. The ALJ 
found that the DOF’s interpretation was contrary to the 
plain language of the statute, the legislative history, and 
prior case law.

The City UBT is modeled after the former State UBT. The 
phrase “allowable for federal income tax purposes for 
the taxable year” was added to the State UBT in 1960 to 
conform State UBT deductions to the federal standard. 
The governor’s memorandum accompanying the 1960 
amendment stated that the reform “brings substantial 
conformity with federal provisions to our law imposing 
the tax on unincorporated business income.” Moreover, a 
memorandum from the State Department of Taxation and 
Finance included in the bill jacket to the legislation states 
that the bill “revises the unincorporated business tax and 
bases it on the same business income and deductions as 
are used for federal income tax purposes[.]”

Perhaps sealing the deal, the ALJ cited a State Tax 
Appeals Tribunal decision, Matter of New York Yankees 
Partnership, which held that when a payment is deduct-
ible for federal purposes, it is also deductible for UBT 
purposes, unless an enumerated modification applies.

Takeaway: While the determination may render the 
“directly connected with” language under the UBT 
superfluous, the ALJ noted that the preference for 
avoiding surplusage is not absolute, and the ultimate 
goal of statutory construction is to discern the intent 
of the legislature. 

It remains to be seen whether the DOF will appeal the 
determination and, if so, whether the Appeals Division 
will uphold the determination. Stay tuned.

The ALJ found the legislative intent clear 
that the federal standard and the UBT 
standard for deductions were the same.

New York City ALJ Rules That Deductions 
Allowable for Federal Income Tax Purposes 
Are Also Allowable under the UBT 
By Joshua M. Sivin

In a recent case, a New York City Administrative Law 
Judge (“ALJ”) determined that the City’s unincorporated 
business tax (“UBT”) did not impose a second, discrete 
requirement that a deduction need be directly con-
nected with business conduct without reference to the 
federal income tax deduction standard. In the Matter of 
the Petition of A&E Television Networks, LLC, TAT(H)20-
32(UB) (July 2, 2024). The ALJ found that if the deduction 
was allowable for federal income tax purposes, it was also 
allowable under the UBT.

Facts: A&E Television Networks, LLC (“A&E”) is a limited 
liability company classified as a partnership for federal 
income tax purposes and subject to the City’s UBT. A&E 
filed City UBT returns and federal partnership returns 
for the tax years 2012–2014 (“Audit Period”) taking 
certain interest expense deductions. The IRS audited 
A&E’s federal return for 2012, and while it made certain 
adjustments, the IRS did not adjust the interest expense 
deductions at issue. The New York City Department of 
Finance (“DOF”) audited A&E’s UBT returns for the Audit 
Period and adjusted A&E’s interest expense deductions 
by 94 percent, finding them “not business related.”

The Decision: The ALJ analyzed the statutory provision 
regarding UBT deductions which defines such deductions 
as “the items of loss and deduction directly connected 
with or incurred in the conduct of the business, which are 
allowable for federal income tax purposes for the tax-
able year” subject to enumerated modifications. The ALJ 
noted that the parties did not dispute that the interest 
expense was deductible for federal income tax purposes 
and that none of the enumerated modifications applied 
to the interest expense.

The ALJ then rejected the DOF’s interpretation that 
the phrase “directly connected with or incurred in the 
conduct of the business” imposed a discrete require-
ment that should be interpreted without reference to 
the phrase “allowable for federal income tax purposes 
for the taxable year.” Notably, under federal regulations, 
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The Tax applies to digital advertising service providers on 
their annual gross revenues derived from digital advertis-
ing services provided in Maryland, if the service provider 
has at least $100 million in global annual gross revenues. 
The Tax scheme prohibits the providers from “directly 
passing on the cost of the [Tax] to a purchaser … by 
means of a separate fee, surcharge, or line-item” 
(the “Prohibition”). Plaintiffs argued that as its members 
were allowed to raise prices on their customers to cover 
the additional cost of the Tax, the Prohibition on expressly 
charging the customer the Tax on the customer’s invoice 
was “a suppression of speech that insulates lawmakers 
from responsibility for the [Tax].”

While the Court agreed that the Prohibition “restricts 
speech, because [the Prohibition] places restrictions on 
how a taxpayer communicates to its customers about the 
[T]ax,” the Court nonetheless found that the Tax had a 
“plainly legitimate sweep” because “Maryland unques-
tionably possesses the power to levy taxes.” (However, 
arguably, the Prohibition itself is not a tax levy and is 
instead a separate restriction that is not necessary to levy-
ing the Tax.) Finding that the Prohibition was legitimate, 
the Court next concluded that plaintiffs had not met their 
burden of proving facial unconstitutionally as “the record 
in this matter with regards to how [the Prohibition] would 
apply to Plaintiffs’ members is not voluminous” and was 
supported by only “three hypothetical invoices.” The 
Court also found significant that the Prohibition does not 
place limitations or restrictions on what taxpayers can 
say about the Tax and does not “prevent persons subject 
to the [T]ax from conveying any information they might 
choose to communicate to a customer” so long as they do 
not do so in the prohibited manner.

Plaintiffs appealed the Court’s decision to the Court of 
Appeals for the Fourth Circuit on August 2, 2024. Stay 
tuned for further developments.

On July 3, 2024, the U.S. District Court for the District 
of Maryland dismissed a First Amendment challenge 
to Maryland’s Digital Advertising Gross Revenues Tax 
(the “Tax”) holding that while a provision in the Tax 
scheme that prohibits taxpayers from directly passing 
on the Tax to their customers “by means of a separate 
fee, surcharge, or line-item” was a restriction on the free 
speech rights of taxpayers, plaintiffs here had not met 
their burden to show that the provision was unconsti-
tutional on its face. In Chamber of Commerce et al. v. 
Lierman, No. 21-cv-00410-LKG (D. Md. 2024), the Court 
explained that while a party challenging the constitution-
ality of a law on its face must typically show that there are 
no circumstances under which the law could be applied in 
a constitutional manner, a party making a facial challenge 
to a law on First Amendment grounds instead needs to 
demonstrate only that a “substantial number” of the law’s 
applications are unconstitutional.

Despite the less demanding standard for First Amendment 
challenges to “provide[] breathing room for free 
expression,” the Court noted that facial challenges are 
nonetheless “disfavored” and even the less demanding 
standard in First Amendment cases is “still rigorous.” 

This case highlights the difficulties 
of challenging only the facial 
constitutionality of a statute, 
though taxpayers should be aware 
that even if this decision stands, 
the constitutionality of the Tax 
on First Amendment grounds can 
still be challenged on an as-applied 
basis (i.e., as applied to a plaintiff’s 
specific facts).

Maryland’s Digital Advertising Tax Survives 
First Amendment Challenge (For Now)
By Eugene J. Gibilaro
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While Massachusetts has long been known to overreach 
in search of tax dollars, the recent decision in Sakowski 
v. Commissioner of Revenue, Docket No. C347594 
(App. Tax Bd. July 8, 2024) solidifies the State’s nickname 
as Taxachusetts. At issue in Sakowski was whether a 
nonresident could be required to allocate income to 
the State for days worked outside of the State.

Mr. Sakowski was a New Hampshire resident who 
worked for a federal agency. While his office was in 
Massachusetts, his work related to prosecuting federal 
fisheries violations that occurred offshore between Maine 
and North Carolina. In 2020, Mr. Sakowski was required to 
work from home in New Hampshire due to the pandemic. 
Initially, he filed a 2020 nonresident Massachusetts 
return that asserted 260 days worked in the State. He 
later amended his return to report 54 days worked in 
Massachusetts for the year.

Due to the pandemic, the Commissioner promulgated 
an aggressive regulation that, in essence, required 
employees of Massachusetts businesses to report income 
to the State as if those employees continued to work in 
the State. Mr. Sakowski challenged the regulation.

On review, the Appellate Tax Board (the “Board”) deter-
mined that the regulation was constitutional. Specifically, 
the Board found that because Mr. Sakowski chose to 
continue his employment with the federal agency, “such a 
purposeful choice is decisive of a finding of nexus.” In the 
midst of a global pandemic, it is hard to understand why 
choosing to remain employed is a concession of nexus 
with Massachusetts. Additionally, the Board pointed to 
New York’s dubious Convenience of the Employer test as 
support, as well as the fact the Mr. Sakowski’s employer 
did not change his withholding.

Earning the Name Taxachusetts
By Nicole L. Johnson
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At best, the Board’s support for its finding seems flimsy, 
going so far as to assert that the fire and police services 
provided in Massachusetts “enhanced the employees’ 
work security[.]” Surprisingly, there is no explanation as 
to how the employee’s job security with a federal agency 
was increased as a result of fire and police services in 
Massachusetts.

Even the Ohio Court of Common Pleas recognized that 
the Ohio General Assembly cannot create jurisdiction to 
tax by legislation when the employee’s work was per-
formed outside of the State. Morsy v. Dumas, Case No. 
CV-21-946057 (Oh. Ct. Comm. Pleas Sept. 26, 2022). In 
Sakowski, it was not even the legislature of Massachusetts 
that enacted the offending provision, like in Morsy. 
Instead, it was the Commissioner who forced nexus over 
income earned outside of the State.

The dissent in Sakowski correctly finds that the 
Commissioner exceeded his authority in promulgating the 
regulation at issue. In addition, the dissent finds that the 
regulation does not apply because the federal agency is 
not an “in-state business” under the regulation.

Unfortunately, the effects are not something that can be 
vaccinated against and taxpayers should be prepared.

While the world has emerged from the 
pandemic, unfortunate legislative and 
administrative rulings issued during 
that time continue to have a lasting 
impact on taxpayers nationwide.
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Minnesota Supreme Court Holds That Market 
Research Performed by Sales Representatives 
Exceeds P.L. 86-272 Protection
By Irwin M. Slomka

SENIOR COUNSEL
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The Minnesota Supreme Court has held that market 
research conducted by an out-of-state company’s sales 
representatives when visiting in Minnesota exceeded 
“solicitation of orders” and therefore, the company was 
not protected from Minnesota state income tax and 
franchise tax under Public Law 86-272 (“P.L. 86-272”). 
Uline, Inc., v. Commissioner of Revenue, A23-1561 
(Minn. Sup. Ct., Aug. 7, 2024).

Facts: Uline is a Wisconsin-based business-to-business 
seller of industrial and packaging products. It makes 
sales principally over the Internet and through catalogs. 
Through 2013, it operated a distribution center in 
Minnesota but closed it late that year and opened 
a new one in Wisconsin. After that, Uline claimed 
exemption from Minnesota state income tax and 
franchise tax under P.L. 86-272. Following an audit, 
the Minnesota Department of Revenue (“Department”) 
rejected Uline’s P.L. 86-272 exemption claim, finding 
that it had sufficient nexus with the state to subject 
it to tax.

Uline employed approximately 24 sales representatives 
who regularly visited customers in Minnesota to solicit 
orders. As part of their duties, the sales representatives 
were expected to record at least two “market news 
notes” per week and were required to record “sales 
notes” for every visit to a customer. “Market news 
notes” included such information as customer product 
complaints, customer product needs, and what pro
ducts customers were buying from competitors. The 
“market news notes” also contained information 
about Uline’s competitors themselves, including their 
product pricing.

In 2023, the Minnesota Tax Court found that Uline’s 
participation in job fairs and recruitment efforts in 
Minnesota, its sales representatives’ roles in customer 
complaints and returns, and a company executive’s 
occasional work from his Minnesota residence did not 
result in taxable nexus. Nonetheless, the Tax Court 
upheld the Department’s assessment of tax, finding 
that the sales representatives compiling and reporting 
of “market news notes” exceeded the protected 
“solicitation of orders” activities under P.L. 86-272. This 
appeal to the Minnesota Supreme Court followed.

P.L. 86-272 and Wrigley: Enacted by Congress in 1959, 
P.L. 86-272 (15 U.S.C. § 381) prohibits the imposition 
of state or local income tax on a business whose 
only in-state activities are the “solicitation of orders” 
for sales of tangible personal property. The phrase 
“solicitation of orders” is not defined in the federal law, 
but in Wisconsin Dep’t of Rev. v. William Wrigley, Jr., 
a 1992 decision interpreting the phrase, the U.S. 
Supreme Court distinguished between activities 
that are “entirely ancillary” to solicitation—that 
serve no independent business function apart from 
solicitation—and those that a company has reason 
to engage in anyway, but that are performed by an 
in-state sales force.

Decision: The Minnesota Supreme Court rejected 
Uline’s claim that the preparation of market news 
notes was merely a component of its sales team’s 
solicitation process, finding that, under Wrigley, making 
an activity part of a company’s sales process did not 
necessarily mean it was a protected activity “ancillary 
to solicitation.” The court proceeded to evaluate 

(continued on page 7)
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the nature of the market news activities and found 
that, while helpful to Uline’s sales representatives in 
soliciting orders, they were in the nature of market 
research, which Uline had good reason to conduct 
regardless of its in-state sales representatives. Quoting 
Wrigley, the court held that activities “not ancillary 
to requesting purchases … cannot be converted into 
‘solicitation’ by merely being assigned to” sales 
representatives. Therefore, the market research 
activities exceeded “solicitation of orders.”

The court also rejected Uline’s alternative claim 
that the market news activity was de minimis when 
compared to the sales representatives’ solicitation 
activities. It concluded that, under Wrigley, the 
de minimis test is based on whether the unprotected 
activities in Minnesota were “regular and systematic,” 
and found that the preparation of more than 1,600 
individual market news notes over the two years in 
issue was “regular and systematic,” not de minimis.

While there can be reasonable 
disputes over whether a company’s 
actual in-state activities exceed 
“solicitation,” the next frontier under 
P.L. 86-272 is likely to be the legality 
of enactments by the Multistate Tax 
Commission and states such as New 
York that attempt to remove P.L. 
86-272 protections for companies 
that engage in non-solicitation 
communications over the Internet 
from outside the taxing state.

The BR State + Local Tax Spotlight • Page 7

Minnesota Supreme Court Holds That Market Research Performed by Sales Representatives Exceeds P.L. 86-272 
Protection (continued from page 6)

The Minnesota court’s decision reflects the continued 
vitality of Wrigley, a 32-year-old Supreme Court 
decision, on the scope of P.L. 86-272. It highlights the 
hazards to a company’s P.L 86-272 protection that 
can arise by assigning non-solicitation activities to 
sales personnel. 
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Blank Rome’s nationally prominent State + Local Tax attorneys are thought leaders in the community as frequent 
guest speakers at various local and national conferences throughout the year. Our State + Local Tax attorneys 
believe it is necessary to educate and inform their clients and contacts about topics that will impact their 
businesses. We invite you to attend, listen, and learn as our State + Local Tax attorneys interpret and discuss key 
legal issues companies are facing and how you can put together a plan of action to mitigate risk and advance 
your business in accordance with state and local tax laws.

What’s Shaking: Blank Rome’s State + Local Tax Roundup

The 31st Annual Paul J. Hartman State and Local Tax Forum
u �Blank Rome State + Local Tax partners Nicole L. Johnson and Eugene J. Gibilaro will serve as panelists 

(for sessions titled “Check Your Receipt: An Update on Sales Factor Apportionment Issues” and “Let’s Get 
Together, See What’s in the Bag and Acquire Some M&A Knowledge” respectively) at the 31st Annual 
Paul J. Hartman State and Local Tax Forum, presented in conjunction with the Vanderbilt University Law School 
and being held October 28 to 30, 2024, in Nashville, Tennessee (with a virtual option available for all program 
sessions). To learn more, please click here.

NJ Tax Agency Seeks Required Bids for Transfer Pricing Aide
u  �Blank Rome partner Mitchell A. Newmark was featured in this Law360 Tax Authority article discussing the New 

Jersey Division of Taxation’s recent posting to hire a Transfer Pricing Specialist. To learn more, please click here. 

State and Local Tax Day/NJ ICLE / NJ Law Center  ��
u  �Blank Rome State + Local Tax partners Mitchell A. Newmark and Eugene J. Gibilaro will be speaking at a ses-

sion titled “State & Local Tax National Litigation Update” at the State and Local Tax Day/NJ ICLE/NJ Law Center 
program on September 20, 2024. To learn more, please click here.

COST 55th Annual Meeting
u  �Blank Rome State + Local Tax partners Craig B. Fields,  Nicole L. Johnson and Mitchell A. Newmark will serve 

as panelists (titled “State Indirect Tax Update,” “Critical SALT Trends for 2024 and Beyond” and “Say what? First 
Amendment Challenges to State and Local Taxes” respectively) at the 55th Annual COST Meeting, being held 
September 24 to 27, 2024, in St. Louis, Missouri. To learn more, please click here.

TEI - Tax Executives Institute / 2024 Annual Conference
u  �Blank Rome State + Local Tax partner Mitchell A. Newmark will serve as a panelist for a session titled “SALT 

in 2024: 10 Key Developments You Need to Know” at TEI’s 79th Annual Conference, being held October 27 to 
30, 2024, in San Antonio, Texas. To learn more, please click here.
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